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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

THERON DEAN FISCUS, JR.,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 47938-2020
TWIN FALLS COUNTY
NO. CR42-19-10165

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Theron Dean Fiscus, Jr. pied guilty to violating a No Contact Order and the district court
sentenced him to five years, with one and one-half years fixed, without granting probation or
retaining jurisdiction. On appeal, Mr. Fiscus claims his sentence is excessive and unreasonable
in light of the circumstances of his case, representing an abuse of the district court's sentencing
discretion.
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Statement of the Facts and Course of Proceedings
Pursuant to an agreement with the State, Mr. Fiscus pied guilty to violating a No Contact
Order. (11/18/19 Tr., p.19, L.3 - p.20, L.4; R., pp.18, 27, 31-33.) Specifically, he admitted
calling and visiting his longtime girlfriend, the subject of the order, while the order of no contact
was in effect.

(11/18/19 Tr., p.19, L.3 - p.20, L.4.)

At the time of the plea agreement,

Mr. Fiscus was in recovery from his methamphetamine addiction and the parties contemplated a
joint recommendation for probation. (R., p.18.) Regrettably, Mr. Fiscus had a relapse prior to
his sentencing, and the State ultimately asked the district court to impose a prison term.
(1/21/2020 Tr., p.7, Ls.1-20.) Mr. Fiscus asked the district court to grant him probation or else
retain jurisdiction, allowing him the opportunity to address his mental health and drug addiction
without going to prison. (1/21/2020 Tr., p.8, L.6- p.9, L.4.)
The district court imposed a five-year prison sentence, with one and one-half years fixed,
without probation and without retaining jurisdiction. (1/21/2020 Tr., p.13, Ls.14-17; R., pp.36,
52.)
Mr. Fiscus filed a timely Notice of Appeal. (R., p.45.)
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ISSUE

Did the district court abuse its discretion by imposing an excessive sentence of five years, with
one and one-half years fixed, without probation or retained jurisdiction?

ARGUMENT
The District Court Abused Its Discretion By Imposing An Excessive Sentence Of Five Years,
With One And One-Half Years Fixed, Without Probation Or Retained Jurisdiction

A.

Introduction
Mr. Fiscus's sentence of five years, with one and one-half years fixed, is excessive

because it is unreasonable in light of the circumstances of his case. Additionally, the district
court's decision to impose a prison sentence, without even considering probation or retained
jurisdiction,

represents

an abuse

of discretion in light

of the

factors

that favor

probation. Mr. Fiscus's sentence should be vacated and his case remanded to the district court
for resentencing.

B.

Standard Of Review
A trial court's sentencing decisions are discretionary and reviewed for an abuse of

discretion. See State v. Toohill, 103 Idaho 565, 566 (Ct. App. 1982). Whenever the appellate
court reviews an alleged abuse of discretion by the district court, the sequence of the inquiry
requires consideration of whether the trial court: (1) correctly perceived the issue as one of
discretion; (2) acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached its decision by
the exercise ofreason. State v. Le Veque, 164 Idaho 110, 112 (2018).
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In this appeal, Mr. Fiscus asserts the district court abused its discretion under the third
and fourth prongs of the standard by imposing a sentence that is excessively harsh under the
governing criteria, and by demonstrating a failure to exercise reason.
C.

The District Court Abused Its Discretion By Sentencing Mr. Fiscus To An Excessive
Sentence By Imposing A Prison Term Without Probation Or Retained Jurisdiction
The appellate court reviews the length of a defendant's sentence under the abuse of

discretion standard.

State v. Oliver, 144 Idaho 722, 724 (2007).

A sentence is excessive,

representing an abuse of discretion, if it is unreasonable "under any reasonable view of the
facts."

State v. Strand, 137 Idaho 457, 460 (2002); State v. Toohill, 103 Idaho 565, 568

(Ct. App. 1982). "A sentence is reasonable if it appears necessary to accomplish the primary
objective of protecting society and to achieve any or all of the related goals of deterrence,
rehabilitation, or retribution." State v. Miller, 151 Idaho 828, 834 (2011). Where a defendant
challenges his sentence as excessively harsh, the appellate court will conduct an independent
review of the record, giving consideration to the nature of the offense, the character of the
offender, and the protection of the public interest. Miller, 151 Idaho at 834.
In addition to these considerations, where a defendant's mental condition is a significant
issue, "Idaho Code Section 19-2523 requires that the sentencing judge also weigh that mental
condition as a sentencing consideration." Miller, 151 Idaho at 834. Although a defendant's
mental health is only one of the factors that must be considered and weighed by the court at
sentencing, the record must show the court adequately considered the substance of the factors
when it imposed the sentence. Miller, 151 828, 836 (2011); State v. Strand, 137 Idaho 457, 461
(2002).
In determining whether to place a defendant on probation or to instead send him to
prison, Idaho Code § 19-2521 requires that the district court not impose a prison sentence
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"unless, having regard to the nature and circumstances of the crime and the history, character

and condition of the defendant, [the court] is of the opinion that imprisonment is appropriate
for protection of the public ... " LC. § 19-2521 (emphasis added).
The district court also has the discretion to retain jurisdiction. See I.C. § 19-2601(4).
The primary purpose of retaining jurisdiction is to afford the trial court additional time for
evaluation of the defendant's rehabilitation potential and suitability for probation. State v. Jones,
141 Idaho 673, 677 (Ct. App. 2005).
Mr. Fiscus was forty-one at the time of sentencing. (PSI, p.2.) The record shows he
struggled with mental health disorders that remained under-addressed, and also struggled to
overcome a serious drug addiction. (PSI, pp.10-26.) Mr. Fiscus began drinking excessively in
his early teens and started using methamphetamine in his twenties. (PSI, pp.17-18.) He used
drugs and alcohol until his incarceration in 2011. (PSI, p.18.) However, methamphetamine
continued its hold on Mr. Fiscus, and after his release in 2017, he relapsed almost immediately.
(PSI, pp.18, 22.)

Mr. Fiscus worked to address his addiction, and in 2019, he entered an

intensive outpatient treatment program.

(PSI, p.19.)

He was unable to comply with the

program's requirements, which he contends was due to his underlying and unaddressed mental
health issues, and consequently he was discharged from that program. (PSI, p.19.)
Mr. Fiscus also has underlying mental health disorders that have impeded his fight to
maintain sobriety, including diagnoses of a personality disorder and bipolar disorder, and he was
on suicide watch while at the jail. (PSI, 17.) As noted by counsel at sentencing, these mental
health issues had not been adequately understood or addressed and a more thorough evaluation
was needed to "get to the root of the problem." (1/21/2020 Tr., p.8, Ls.2025.)
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Mr. Fiscus needs treatment, not incarceration. Maintaining his sobriety and his family
are the most important things in Mr. Fiscus' life. (PSI, p.20.) He wants to live a sober life but he
requires new tools and additional services to achieve his recovery. The district court should have
granted probation or retained jurisdiction and its failure to do so was unreasonable given these
circumstances, representing an abuse of the district court's sentencing discretion.

CONCLUSION
Mr. Fiscus respectfully asks this Court to vacate his sentence and remand his case for
resentencing, with instructions that the district court impose a less severe, reasonable term, and
that it grant him probation or else retain jurisdiction.
DATED this 3rd day of September, 2020.

I sf Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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